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JUDGMENT

The Grounds of Challenge

.azmant ehalIenged the Iawﬁxlness of the defendant's decision to reject the secendz--
cation on those two grounds. In respect of the signs that were erected in 1998, the

mant submitted that even on the assumption thaf the hitherto notices conld. preverit

equent user. being "as of right", the particular notices erected on the land i 1998
n et have that eﬁ'ect 'I‘hey were sunply wamlng noticesnot prohlbﬂory notlces

a8 deference was. concemed, the question’ was riot whether thee was cenducti
; i ‘could be described ‘as deference; biit what was the inference reasonably ‘to be
oo drawi b y the: defendant from such conduct by the Iocal intiabitants who were.us: 3
- land for recreation. Were they deferting fo the right of the golf coursé to use the fand:
. for its ewn purposes; so that there was no reason why the defendant should have been'
© .- awate that they were éxercising a. pubhc right, or weré those who used the lar fer‘
' tional purposes simply co-existing in a spmt ef - give and ‘take with the users; :
" golf course and- ' -when they 'were takmg individaal shots
R 'natter of elementary prudence (to avoid bemg struck by a golf ball) and mutual "




11.

12,
~ -iany, of the erection by a landewner of notices -on his land. =~ A proposal in the

_cotisultation document Greater Protection and Better Management of Common Land in

B
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courtesy? In a nutshell, it was not sufficient to describe their conduct as ‘deference’
without considering whether that deference meant that it would have appeared to the
reasonably vigilant landowner that ne rights were being asserted by those who were
using the land for recreational purposes. 1 will deal with these two arguments in furn.

" Ground 1: The Notices

The relevant finding of fact in the report is contained in paragraph 176:

" ... 1find that signs were erected on the Report Land in 1998 stating --

‘Cleveland Golf Club
‘Warning

1t is dangerous

fo trespass on

the golf course’
Although these were vandalised several times after which the gp!f club
gave up trying fo maintain them, I am satisfied that they were in place
long enough for regular users of the Report Land to know of them.
Indeed, it seems that they cdused a sfir locally because of the implication . -
“that local people using Coatham Common were trespasSers They also
recewed publicity in the local newspaper .

Unhke the nghways Act 1980 (see section 31);the 2006 Act is silent as to the effect, if

England and Wales, published by the Department for the Environment, Transpogt and
the Regions in February 2000, that there would be a similar provision to-that under

" section 31 of the H1ghways Act 1980 was niet carried forward in the 2006 Act. Absent
- any deeming provision in an - eénactment, the argument for the effectweness of
- prohibitory notices presumes that subsequent use 1s a form of forceful use (“vi“)

In-R (Cheltenham Buﬂders Ltd) v South Gloucestershxre Distnct Cmm 2903] 4 o

er alIowed ily uri ér' protest S
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If there is 1o be a state of 'perpetual warfare' between the parties,
there can obviously be no user as of right; and if the servient
owner chooses to resist not by physical but by legal force . . .
the claimant's user will not help a claim by prescription . . . "

‘Having analysed the authorities, Kerr LT said at page 19:

"In my view what these authorities show is that there may be vi -- a
foreeful exercise of the user -- in contrast to a user as of right once there
is knowledge on the part of the person seeking to establish prescription
that his user is being objected to and that the use which he claims has
become contentious.” «

14. In the circumstances of that case where the letters of objection from the landowner's
solicitors had caused the applicants for registration to withdraw their application, I
conicluded that the letters had "seen off the applicant's contention that its land was a
village green", and added that they had:

" ... made it sufficiently clear that the claimant was not acquiescing in
“the applicants' user of its land. It follows that the applicants' user of the
site did not continue to be ‘as of right' after the withdrawal of their first
apphcaﬁon on 8th June 2001." :

‘Wever, it should be noted that the landowner's ‘openihig shots' in that particular war
i ‘the applicants for registration had apparently been wholly successful (see
aragraph: 71). ‘What is the legal consequence if the 'opening shots', whether by
- “¢orrespondence or by the erection of notices, are net successful is less clear. In R
- (Beresford) v Sunderland City Council [2094] 1-AC 889 Lqrd Walker referred
o -(obzter) to the:

.. paradox that a trespasser (so long as he acts peaceably and openly)
Lo s :in' a position to acquire rights by presm‘ipﬁﬂn, whereas a licensee, who -
R cnters the land with the owner's permission, is unlikely to acquire such
- fights. -Conversely, a landowner who puts up-a notice: statmg Private -
o Land - Keep Out' is in a less strong posmcm, if his notice is ignored by -
. the public, than a lahdvwner whose notice s in friendlier termis: The.
pubhc have permissionto- enter this on foot for: rﬁcrean@n, but this:
o rpenmssmn may be WlthdraWn at any tlme' v :

no bmdmg authority which is’ dirﬁctly @nfp mt, Iﬁ the Gxior" :
"Appeal [2006] Chancery 43, [2005] EWCA Civ 175; Camwath LJ saad th’t
€ purpose of a nofice- which was: worded in the- bllowing terns:  “Oxford €ity
unoil trap grounds and reed beds. Private Property. Access prohibited excépt with
otess: eonsent of Oxford City Council® ‘was "to. put an end to. the period of
© - qualifying use by ensuring that it could no longer be as of right". This aspeot: of the:_‘- :
Court of Appeal's declswn was not cons1dered by the House of Lords : :
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16. While reserving the right to argue on appeal that disregarded prohibitory notices do not

have the effect of rendering subsequent use forceful and not as of right, Mr George QC,

_on behalf of the ¢claimant, realistically accepted that this court, while not strictly bound

by what was said by Carnwath LJ in the Oxfordshire case, was likely to be guided by

his approach. However, he submitted that the notices erected on the land in 1998 in the

present case (see paragraph 11 above) were not prohibitory notices, He referred to a

- passage in paragraph 12 of the judgment of Pumfrey J in Smith v Brudenell Bruce
-.[2002] 2 P&CR 51: '

"It seems to me a user ceases to be user 'as of right' if the circumstances
are such as to indicate to the dominant owner; or to a reagsonable man with
the dominant owner's knowledge of the circumstances, that the servient
owner actually objects and continues to object and will back his objection
either by physical obstruction-or by legal action. A user is. contentious
when the servient owner is doing everything, consistent with his means
and proportionately to the user, to contest and to endegvour to interrupt
the user."

 That case was concerned with a right of way, not a village green, and was not

_concerned with the effects of erecting a notice. While I would not guestion the general

’ proposztwn, it is of limited relevance in the present case because the key question is

“whether, given their wording, the notices erected on the land were prohibitory notices,

.. ie, whether they made sufficiently clear to local users that the defendant was not
-a:.aoqulescmg*m their use of its land for recreational purposes :

"lﬁieugh M:r George subm:ltted that the Inspector had net made any findings as to

-where the notices were crected, how many of them there were or-how long they had

1.7z vemained- in. place, these ctiticisms of the Teport: are of ne c@nsaquence because Mr
S -Chapman concluded that the notices: - e

s . were ia place. long eneugh for regular users of the Repmrt Land to

e k:now of them. Indeed, it seems that they caused a stir locally because of |

o the 1mplicatlon that local people using Coatham . Common were
B trespassers They also recelved pubhcxty in. the local: newspaper {1 76]."

us whatever then nessage that Was bemg c@nvevyed by thc nonees, 11: was sufficiently -
aught to the attentlon of those Who AT usmg thﬁ la:nd for reereatlonal purposes. :

, .'pnt that the message was. s;mply a waming that those who contnmed ,te .
pass; on the Jand, did so at fhieir own risk was pot to the: defendant by the « :
before 19th Ovtober 2007 and: the point was'made in otal subthiss
ée on- 19th .ctcber 2007: by Mr. Davis, one-of the, apphcants for tegi fratmn in
segond .application: ‘Howeyer, néither Mr Chapman tiot the defendint expréssly

ered the wording: of the nottces and whether thsy WETe more. pmperly dasmbed ‘

amngnotlces : o _ R :

In paragraph 193 of the report, Mr Chapman sald
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"Force' does not just mean physical force. User is by force in law if it
involves climbing or breaking down fences or gates, if it involves
ignoring notices prohibiting entry, or if it is under protest. There is a
dictum in the Beresford case that assumes that user can be as of right
notwithstanding that it involves ignoring the prohibitory notice. There
" was no argument on that point in the House of Lords and, in my view, the
assumption is contrary to principle. It was held by the Court of Appeal in
the Trap Grounds case that a prohibitory notice prevented user as of

ﬂght L

But there is no analysis of the wording ef the notices beyond the statement in paragraph
217 of the report that they "made it clear that the club was asserting that the local users
were trespassers”. I accept that a notice may combine both functions: prohibition and
warning. ‘However, in my judgment, a notice which told the local users that they were
trespassers but did not tell them to stop trespassing, and instead warned them that it was
dangerous to continue to trespass (because they might be struck by golf balls), would
not be sufficient to make it clear to them that the defendant was not acquiescing in their
recreational user of the land. Rather it ‘would be an indication that since the defendant

~was acquiescing in their trespassory use of the land for recreational purpeses, it was

' thought prudent to warn them that if they continued so to use the land then they did so

20.

21.

2.

__ " Jocal users took wnbrage at being described in the notices erected in 1998 as trésp
o does not mean that those netices told them to stop. trespassmg, as oppesed to. w:

at their own risk, and the defendant could not be liable if they were hit by a golf ball.

Mr-Lawrence QC on behalf of the defendant and Miss Crail on behalf of the interested
vy submitted that the notices served a dual purpose. They were not simply warning

IO h;ies they made it clear to local users of the land that they were not allowed to use

e 1 land (because they were trespassers) and that such trespass was dangerous. Hence
the stir caused locally by the description of the local users ds frespassers in the notices.

1 accept that the Wordmg of the notices should not be consxdered in the abstract The
surfounding context, including any evidence as to their effect “upon thosé to whom they

. Wetre directed; should also be considered. The response to a notice may well be an
"+ indication as to how it was undeérstood by the recipient. Moreover, ‘the notices should

bé construed in a common sense rather than a legahstlc way because they were
_addressed not tﬂ 1aWyers but to local users of the land. : '

If the defendant was not acquiescing in the continued use of its land by’ local people for
eaﬁonalipurposes it would have been very easy to eréct nofices saying, for
: ; G . Private property. Keep out" or "Do not trespass",

"fbiiowed by ra Warmng"‘lt is dangerous to trespass on the gelf ccmrsef"‘E The fac’; ﬂaat-

“that if they continued to trespass it would be dangerous. The contrast betiwesn the

. ‘reactions of those to whom the notices/letters were directed in the present cas¢ and the
: -i=Che1tenl_1am case (see above) is very marked. In the latter case, from the fandowner's
- petspex tive, since the correspondence from its solicitors "had seen off the applicant's

on that its: Iand was.a vﬂlage green, why did. it need to; do any more to make it
: E_:‘_that it was not acquiescing in the acqmsﬂ:[on of village green nghts over its Iand""
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In the present case there was no evidence before Mr Chapman that the erection-of the
notices in 1998 had any practical effect whatsoever, much less that it had, even
temporarily, 'seen off' the use of the land by local people for recreational purposes. The
witness who gave evidence about the notices, Mr Fletcher, said that they had been
painted out on: the night that they were erected. They were re-painted and re-erected
three times and then the club gave up {138]. In these circumstances, given the
ambiguity and the wording of the notices (to put their possible meaning at its highest
from the point of view of the defendant), no landowner in the position of the defendant
could reasonably have concluded that by erecting those notices in 1998 it had made it
sufficiently clear that it was not acquiescing in the continued use of the land for
reereational purposes by local users. For these reasons, the c¢laimant's first ground of

challenge succeeds.





